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A.

Begin At The Beginning
Contract

Notice of Appearance 

of Counsel

Sample 1 Sample 2



B.

Discovery 

After Michael Morton.



Discovery

Before Michael Morton

Sample 3

Defendant’s Motion 

For Discovery And 

Other Relief



Defendant’s Motion 

For Discovery And 

Other Relief

Other Relief. . .

• Request For Court 

Reporter

• Request For Pretrial 

Hearing

• Motion In Limine

• Motion To Voir Dire 

Experts

• Motion For Daubert 

Hearing

• Motion For 

Identification Hearing



Discovery

After Michael Morton

Sample 4 Sample 3



Motion For Discovery 

And Other Relief

p. 2

Michael Morton Act

Sample 3



C.

3 More I File In Every Case.

• Request For Notice Of Intent To Offer 

Extraneous Conduct Under Rule 404(b) . . 

. Rule 609(f) . . . And Article 37.07 . . . .

• Motion To Determine Admissibility Of 

Written Or Oral Statements Of Defendant 

• Motion To Suppress Physical Evidence  



Request For Notice Of 

Intent To Offer Extraneous 

Conduct Under

Rule 404(b) . . . Rule 609(f) 

. . . And Article 37.07

Motion To Determine 

Admissibility of Written Or 

Oral Statements Of 

Defendant

Sample 5 Sample 6

But what if he didn’t 

make any statements?



General Specific

Sample 7 Sample 8

Motions To Suppress Physical Evidence



D.

Dismissal Is (Almost) 

Always A Good Thing



Manslaughter

Sample 9 

Defendant recklessly caused 

death by: 

• “by failing to keep a proper 

lookout”

• and/or by looking at a cell 

phone and not the roadway 

while driving or operating a 

motor vehicle,

• and/or by texting while 

driving a motor vehicle,

• and/or by . . . [unable to 

hear] . . .,

• and/or by driving and 

operating a motor vehicle at 

a speed that was not then 

reasonable and prudent 

under the circumstances 

then existing . . . .”



Manslaughter

Sample 9 

• and/or by driving and 

operating a motor vehicle 

at a speed that was not 

then reasonable and 

prudent under the 

circumstances then 

existing . . . .”

• Hunter v. State, 576 S.W. 

2d 395, 399 (Tex. Crim. 

App. 1979)(not always 

impermissible to plead 

disjunctively).  

• But . . .



Manslaughter

Sample 9 

• Flores v. State, 536 S.W. 3d 

560, 572 (Tex. Crim. App. 2017)

• We agree with Flores that the 

amended indictment did not 

allege with reasonable 

certainty the act or acts relied 

upon to constitute 

recklessness. 

• Driving “at an excessive rate of 

speed above the posted speed 

limit” is not inherently reckless 

behavior. 

• Circumstances exist under 

which one could be driving at 

an excessive speed above the 

posted speed limit and not be 

engaging in reckless driving. 



Capital Murder

Sample 10 

Capital murder 

during the course of 

committing or 

attempting to commit 

burglary

The state will have to 

use the act of murder 

twice:  

first to prove the 

burglary;

second to prove the 

capital murder.

Bootstrapping



Delivery of a 

Dangerous Drug

Sample 11 

TEX. HEALTH & SAFETY 

CODE §483.042(a)

“A person commits an 

offense if the person 

delivers or offers to deliver 

a dangerous drug.”



Delivery of a 

Dangerous Drug

Sample 11 

TEX. HEALTH & SAFETY 

CODE §483.042(a)

“‘Dangerous drug’ means a 

device or a drug that is unsafe 

for self-medication and that is 

not included in Schedules I 

through V, or Penalty Groups 

1through 4 of Chapter 481 

(Texas Controlled Substances 

Act). 

“unsafe for 

self-medication”



Sexual Assault

Sample 12

• The indictment alleged the 

sexual assault of a child 

younger than 17 who the 

defendant was prohibited 

from marrying.  TEX. PENAL

CODE ANN. § 22.011(a)(2).

• “on or about November 19, 

2004”

a first degree felony

The effective date of that 

statute was September 1, 2005

The crime became a second

degree felony, not a first 

degree felony.



Shoplifting

Sample 13

Particularly useful before 

Bexar County created a 

pretrial diversion statute.



E.

You need a strategy 

for dealing with 

extraneous 

misconduct

The good and the bad.



Rule 404(b)

“provided that, upon timely 

REQUEST by the accused . . . 

reasonable notice is given in 

advance of trial of intent to 

introduce . . . .”

Espinosa v. State

Request, not motion

Umoja v. State

Friday before Monday is not 

reasonable.

Request For Notice Of Intent To Offer Extraneous Conduct Under

Rule 404(b) . . . Rule 609(f) . . . And Article 37.07

Sample 5



Motion 

In

Limine

• standard

• very general

• does not 

preserve error

Sample 14



Every single thing I don’t want the jury to 

hear goes here

• Extraneous misconduct

• Strong warning about 

googling

• To prevent the 

prosecutor from voir

diring about disjunctive 

allegations

• Invocation of right to 

lawyer

• Polygraphs

• CPS findingsSample 15
etc



If there is a lot of bad 

stuff, are you winning 

when you keep some 

of it out?

SAMPLE 16



Suppression within suppression

• Handcuffs

• Hearsay/confrontation

• Extraneous 

misconduct

• Comments on 

credibility

• Polygraph

• Self-serving, 

unqualified experts, 

argumenativeSAMPLE 16



Suppression within suppression

SAMPLE 16

• She’s also mentioned to me how when you 

guys first got together, the children were not 

living with her, things were a lot different.

• Because now its two single people without 

kids, that are able to go do things like go to 

the Gruene Dance Hall, and get drunk, and 

you beat the hell out of her at two o’clock in 

the morning.

• She actually gave me the date of that.



You need a strategy 

for dealing with 

extraneous 

misconduct
The good and the bad.

When could extraneous 

misconduct be good for a 

defendant?



If you ever have a 

case where the 

complainant has a 

longer rap sheet than 

your defendant,

do two things.



Motion For Discovery Of 

The Arrest And 

Conviction Records And 

Evidence Admissible 

Under Rule 404(a)(2) Of 

The Texas Rules Of 

Evidence Concerning The 

Deceased 

Sample 17



Tex. R. Evid. 404(a)(2)

The DA’s Files

Sample 18



F.

You need a strategy 

for dealing with 

experts.



Designating Experts

(Yours and Theirs)

Sample 19 Sample 20



Ake v. Oklahoma, 470 U.S. 68 

(1985)  

DeFreece v. State, 848 S.W. 2d 

150 (Tex. Crim. App.), cert. 

denied, 510 U.S. 905 (1993)

Rey v. State, 897 S.W.2d 333 

(Tex. Crim. App. 1995)

Ex parte Briggs, 

187 S.W.3d 458, 469  

(Tex. Crim. App. 2005)

Defendant’s Ex Parte Motion

To Provide Funds For An Expert 

On Domestic Violence

I ain’t got no money.  

That’s why I called 

you.

Sample 21



Defendant’s Ex Parte Motion For Access 

To Mental Health Expert While A Prisoner 

In County Jail 

Sample 22



G.

What can you do when 

the State searches 

your client’s cell and 

listens to his phone 

calls?



Motion To Suppress 

Evidence Obtained As A 

Result Of Warrantless 

Search Of Joe Smith’s Cell

State v. Granville,

423 S.W. 3d 399 

(Tex. Crim. App. 2014)

In preparation for an 

upcoming trial, I request that 

you conduct a cell search of 

inmate Joe Smith's 

cell/housing area and that you 

seize and provide the 

following:

Original, non-privileged 

correspondence, to include: 

any/all writings, notes, 

correspondence (inmate and 

outside mail), drawings, 

poetry and any contraband 

found during the search.

Sample 23



Motion To Designate Those Calls That Will Be

Offered Into Evidence

In re State ex rel. Skurka, 

512 S.W.3d 444

(Tex. App.–Corpus Christi 

2016, no pet.)

Tex. R. Evid. 611(a):

“The court should exercise 

reasonable control over the mode 

and order of examining witnesses 

and presenting evidence so as to: 

(1) make those procedures effective 

for determining the truth; [and]

(2) avoid wasting time . . . . “Sample 24



H.

Could the DA really 

indict a ham 

sandwich?



MOTION TO ORDER THE STATE TO PRESENT ALL

EXCULPATORY EVIDENCE IN ITS POSSESSION

TO THE BEXAR COUNTY GRAND JURY

In re Grand Jury 

Proceedings 198.GJ.20, 

129 S.W. 3d 140, 145 

(Lopez, C.J., dissenting)

Sample 25 



I.

Do you want your jury 

to compromise?



If not, then sever.

Sample 26

Sample 27

Sample 28



Severing Defendants

Sample 30Sample 29



J.

But what your client 

really wants. . . 



. . . is immediate freedom.

Sample 31

Sample 32

Sample 33

A writ, not a motion.

An affidavit, not a witness.



K.

Three sentencing 

motions.



Motion For Modification 

Of Conditions Of 

Community Supervision

Motion To Reconsider 

Sentence

Sample 34 Sample 35



Motion To Stay Commencement Of 

Conditions Of Community Supervision 

Pending Issuance Of Appellate Mandate

Sample 36



L.

Just A Few More 

Good Ones



Motion To Extend Time 

Limitation For Voir Dire

Sample 37



Speedy Trial

Sample 38Sample 39



Defendant’s Motion For 

Continuance

Sample 40

Written

& 

Sworn 



Motion For Findings Of Fact 

And Conclusions Of Law

Sample 41

State v. Cullen, 

195 S.W.3d 696

(Tex. Crim. App. 2006)




