
Jury Trials in a Pandemic:
What you need to know



The Pandora's Box Provisions

Texas Government Code 418.016(a)
The governor may suspend the provisions of any regulatory statute prescribing the procedures for conduct of 
state business or the orders or rules of a state agency if strict compliance with the provisions, orders, or rules 
would in any way prevent, hinder, or delay necessary action in coping with a disaster.

Texas Government Code 22.0035(b)
Notwithstanding any other statute, the supreme court may modify or suspend procedures for the conduct of 
any court proceeding affected by a disaster during the pendency of a disaster declared by the governor. An 
order under this section may not extend for more than 90 days from the date the order was signed unless 
renewed by the chief justice of the supreme court.



Evolution of Supreme Court Emergency 
Orders

F RO M  U H  O H  TO  U H  O H



Texas 
Supreme 
Court Orders

Emergency Order 12

April 27, 2020

Emergency Order 17

May 28, 2020

Emergency Order 18

June 29, 2020

Emergency Order 26

Sept 18, 2020





Emergency Order 12
April 27, 2020

Allowed for remote 
participation by anyone 

involved in a court 
proceeding

No trials





Emergency Order 17
May 26, 2020

Allowed for remote 
participation by anyone 

involved in a court 
proceeding

Trials by consent only





Emergency Order 17
June 29, 2020

Allowed for remote 
participation by anyone 

involved in a court proceeding

Trials permitted, 
no consent required







Emergency Order 26
September 18, 2020

No zoom jury trials unless 
everyone consents

Trials permitted, 
no consent required, 

but must obtain approvals



Ex parte 
Sheffield
No. 07-20-00216-CR

2020 WL 5581365

(Tex. App.—Amarillo Sept. 17, 2020)



Trials During COVID
IN  P E R S O N  A N D  O N L IN E



IN PERSON TRIALS ZOOM TRIALS

Two-Headed Problem



In-Person Trials
https://www.youtube.com/watch?v=dyC9r1tY-48

https://www.youtube.com/watch?v=dyC9r1tY-48


Zoom Trials
https://www.fox7austin.com/video/839547

https://www.fox7austin.com/video/839547


Problems with Trials During COVID
FO R  O N E ,  T H E Y  M A K E  J O H N  A DA M S  T U R N  OV E R  IN  H IS  G R AV E



Problems with Zoom Trials
It’s “Virtually” Due Process



In Person Trials:
Attorney-Client Relationship

Voir Dire

Without an adequate voir dire the trial judge’s responsibility to remove prospective
jurors who will not be able impartially to follow the court’s instructions and
evaluate the evidence cannot be fulfilled.

Morgan v. Illinois, 504 U.S. 719, 729–30 (1992)

Zoom Trials:
Jury Selection



In Person Trials:
Attorney-Client Relationship

Witness Sequestration

At a party’s request, the court must order witnesses excluded so that they cannot
hear other witnesses’ testimony. Or the court may do so on its own . . .

TEX. R. EVID. 614

§ No way to monitor witnesses at remote location
§ No way to monitor who is viewing the live stream of the trial

Zoom Trials:
The Rule



In Person Trials:
Attorney-Client Relationship

Right to Compulsory Process

Just as an accused has the right to confront the prosecution’s witnesses for the
purpose of challenging their testimony, he has the right to present his own
witnesses to establish a defense. This right is a fundamental element of due
process of law.

Washington v. Texas, 388 U.S. 14, 19 (1967)

Zoom Trials: Evidence Presentation 
The Constitutional Angle



In Person Trials:
Attorney-Client Relationship

Right to Confrontation

the “literal right to confront the witness at the time of trial” is at “the core” of the 
Confrontation Clause. 

[T]he Confrontation Clause guarantees the defendant a face-to-face meeting with 
witnesses appearing before the trier of fact.

Coy v. Iowa, 487 U.S. 1012, 1016-17 (1988)

§Attorneys cannot observe witnesses or jurors

§Jurors may not be able to observe witness’s demeanor

Zoom Trials: Evidence Presentation 
The Constitutional Angle



Problems with 
In-Person Trials
THERE’S A PANDEMIC,
HOW IS THIS NOT OBVIOUS



In Person Trials:
Attorney-Client Interaction

Pretrial Preparation
Pretrial Consultation
◦ Case review with your client
◦ Assessment of your client’s likely demeanor on the stand
◦ Make sure your client understands the risk of exposure for trial participants

Trial Interaction
Defense Attorney’s Are Not Immune
◦ Preexisting conditions of the attorneys or their close family members

Interacting with the Client in the Courtroom
◦ Communicating with the defense team
◦ Communicating with the client

In Person Trials:
Attorney-Client Relationship



In Person Trials:
Attorney-Client Interaction

Trial
◦ What are the trial protocols

◦ Where will voir dire take place and is it convenient to the populace

◦ How will you present and publish evidence
◦ How will you, your client, the prosecutor, and the witnesses interact with the jury

◦ Wearing masks, socially distanced, via closed circuit tv, other methods?
◦ Discussions at the bench

In Person Trials:
Trial Procedure



In Person Trials:
Attorney-Client Relationship

Fair Cross-Section

The Sixth Amendment secures to criminal defendants the right to be tried by an impartial
jury drawn from sources reflecting a fair cross-section of the community.

Berghuis v. Smith, 559 U.S. 314, 319 (2010).

In Person Trials:
Jury











In Person Trials:
Attorney-Client Relationship

Right to Confrontation

The Sixth Amendment secures to criminal
defendants…the opportunity, not only of testing the
recollection and sifting the conscience of the witness,
but of compelling him to stand face to face with the
jury in order that they may look at him, and judge by
his demeanor upon the stand and the manner in which
he gives his testimony whether he is worthy of belief.

Mattox v. United States, 156 U.S. 237, 242 (1896)

In Person Trials:
Right to Confrontation



In Person Trials:
Attorney-Client Relationship

§ Right to Compulsory Process, to Present Evidence, and to Testify

§ Right to be Present and to be Judged Without the Effect of a Prejudicial Face Covering

§ Right to Trial by an Impartial Jury and an Uncoerced Verdict

§ Right to be Free of Coercive Pressure to Plead Guilty

§ Right to the Exercise of Reasonable Care Toward the Health and Safety of Persons Confined by 
State Action

In Person Trials:
But Wait, There’s More



In Person Trials:
Attorney-Client Relationship

§ File your motion for continuance
§ Has your trial been approved by the OCA? 

https://www.txcourts.gov/court-coronavirus-information/approved-jury-trials/
§ Your client’s health 

§ Has he been tested?
§ Has he been quarantined since testing?
§ What’s the situation at the jail like?

§ https://www.tcjs.state.tx.us/wp-content/uploads/2020/09/TCJS_COVID_Report.pdf

§ Check the jury summons
§ Courtroom

§ Get it on the record

§ Motion to challenge the array
§ Make sure everyone can see everyone

In Person Trials:
Other Practical Considerations

https://www.txcourts.gov/court-coronavirus-information/approved-jury-trials/


Resources
Motions and Forms regarding trial by zoom and trial in person:

https://tcdla.com/TCDLA/COVID.aspx

List of trials currently scheduled:
http://txcourts.gov/court-coronavirus-
information/approved-jury-trials/

OCA’s discussion of Travis County zoom jury trial:
https://www.youtube.com/watch?v=Eg-xvT8wmLw&t=20s



Questions
Allison@AllisonClaytonLaw.com


